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Biden Administration Announces
Details of Two Major Vaccination Policies 
By Harvey R. Linder
November 8, 2021
On Thursday, November 4, 2021, the Biden Administration announced the details of two policies mandating vaccinations for millions of Americans, aimed at “protecting workers, preventing hospitalizations, saving lives, and strengthening the economy”.  Previously, the Administration implemented policies requiring millions of federal employees and federal contractors to be fully vaccinated.  
First, the Department of Labor’s Occupational Safety and Health Administration (“OSHA”) announced the details of a requirement for employers with 100 or more employees to require that each of their workers is fully vaccinated, or in the alternative, tests negatively for COVID-19 on at least a weekly basis.  The OSHA rule also requires that these employers provide paid time for employees to get vaccinated and require that all unvaccinated workers wear a face mask in the workplace. This mandate will cover approximately 84 million employees.
Second, the Centers for Medicare & Medicaid Services (“CMS”) at the Department of Health and Human Services announced the details of its requirement that health care workers at facilities participating in Medicare and Medicaid are fully vaccinated. The rule applies to more than 17 million workers at approximately 76,000 health care facilities, including hospitals and long-term care facilities.
To make it easy for businesses and workers to comply with these new mandates, the Administration announced that the deadline for workers to receive their shots will be the same for the OSHA rule, the CMS rule, and the previously announced federal contractor vaccination requirement.  Employees subject to these rules will need to have their final vaccination dose – either their second dose of Pfizer or Moderna, or single dose of Johnson & Johnson – by January 4, 2022. OSHA is also clarifying that it will not apply its new rule to workplaces covered by either the CMS rule or the federal contractor vaccination requirement. And, both OSHA and CMS are making clear that their new rules preempt any inconsistent state or local laws, including laws that ban or limit an employer’s authority to require vaccination, masks, or testing. The new mandate includes penalties of nearly $14,000 per violation.
By Saturday evening, November 6, 2021, twenty-seven (27) States filed lawsuits in several federal Circuits challenging these mandates.  The 5th U.S. Circuit Court of Appeals granted an emergency stay of the OSHA requirement that those workers be vaccinated by January 4, 2022, or face mask requirements and weekly tests.  The Court stated that it was delaying the federal vaccine requirement because of potential “grave statutory and constitutional issues” raised by the plaintiffs.
Louisiana Attorney General Jeff Landry said the action stops President Biden “from moving forward with his unlawful overreach”.  Further, he stated: “The president will not impose medical procedures on the American people without the checks and balances afforded by the constitution.”
Such circuit decisions normally apply only to states within a district — Mississippi, Louisiana, and Texas, in this case — but Mr. Landry said the language employed by the judges gave the decision a national scope.
The U.S. Labor Department’s top legal adviser said the department is “confident in its legal authority to issue the emergency temporary standard on vaccination and testing.”  She said that OSHA has the authority “to act quickly in an emergency where the agency finds that workers are subjected to a grave danger and a new standard is necessary to protect them”.
The government must provide an expedited reply to the motion for a permanent injunction on Monday, followed by Petitioners’ reply on Tuesday.

The foregoing content is for informational purposes only and should not be relied upon as legal advice. Federal, state, and local laws can change rapidly and, therefore, this content may become obsolete or outdated. Please consult with an attorney of your choice to ensure you obtain the most current and accurate counsel about your particular situation.
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Harvey R. Linder is a partner at Culhane Meadows PLLC in the firm’s Atlanta office. A seasoned arbitrator, mediator, GC and senior executive, he is particularly well-equipped to guide clients through matters involving employment law, complex business transactions, class actions, securities (FINRA), and a variety of commercial disputes.

About Culhane Meadows – Big Law for the New Economy®
The largest woman-owned national full-service business law firm in the U.S., Culhane Meadows fields over 70 partners in eleven major markets across the country. Uniquely structured, the firm's Disruptive Law® business model gives attorneys greater work-life flexibility while delivering outstanding, partner-level legal services to major corporations and emerging companies across industry sectors more efficiently and cost-effectively than conventional law firms. Clients enjoy exceptional and highly-efficient legal services provided exclusively by partner-level attorneys with significant experience and training from large law firms or in-house legal departments of respected corporations. U.S. News & World Report has named Culhane Meadows among the country’s “Best Law Firms” in its 2014 through 2020 rankings and many of the firm’s partners are regularly recognized in Chambers, Super Lawyers, Best Lawyers and Martindale-Hubbell Peer Reviews.
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